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f * ^ FR&1XC G * ^ £SkX€HXS2 * ■ iba tog duly swora, coposas end / ;• ;-- 

©ayss k ^ : 1 to - ,; ' " ;-’ \ *; '.'. ' /•/'• : ’ ’g; : 

to, K t - X am an attorney, a£wa ccranaeX©r^t;~Xaw - duly sdsatofeed , ' -■; 
t, o. practice . to.to© cohorts ■ o£ toe Stoto;©£ .lew ;York : and X . asa 1 ’ ’ 

_n .mcittoor oc too Bar ©tototo' court* ’ its ' * ", i; *' 

.Greea/' Ftortogcr# Rail#' Schuller & ■X",ai , g^d'’ ^th© appeal' 

;!&»’. the .tiptoed I Stotoo ,Court : ©£ Appeals* ^;or' t&& ; 'Circuit; , .* 

ton- toto&MS of: too . d©£c^to&nto Rasiaaccio' from ©£■ - •** ■’’ , 

cossvictloa ■ entered ’ Xn 'tHto; court, on December 11 *■.. ,1967® ^?h® -to.. • ■'•■ 

Court: ' Cr£ . Appeals ‘ a- £ irmed .' toe conviction ' on- July 30# X96B « ', 

petition^ for ' writ; of Jcartiorari^to' review to a ': judgment. ©£; the pto' 
Court '•©£" Appeals to© ! Waited stkwOa Surer ©;ea .Court' y a catM .tlie : ; ; 

of ’ tha Cour| ;-of Appeals. end remanded -;.toto , abwo. caiso 
Ito , thia ; ,court'; : for hoartog«; ■ • g. - . .„ ‘ v\:^;:-^-l;-v-^' ;; '> -' '.■*•• " v 

i ' /'to ,'V ; ' , ?Jhila ;tb^ ieariSig w^ich. was Ivald- o u August 27 and /../-.'-- 

August; *28, 1969 >‘wa© concerned prtearlly ‘-wlto toe queo&Xon ‘ ©£• • to-/ 
whether’: toto /V ©vld©he©t resulting to toe conviction /©£ ’ the; 

'Raaaacclp ■ was ■./ftaiiitcd* 1 . aa, a.r<s«jult oto .Illegal oioctrojaio ‘ \ -\ / ■ 
©&■ veto tor oi>p tog ; - too * ev Idertcto 1 ' d o\*o loped ©h % . the hoar tog $ • - to ■ ora X -; • 

;i .* .. vs r, -■>%. I > . t .: sta>* '■ t • * ' * ' ; J ' ■ ■ •■ ** = : .• ,* ’■..., V - -,■’■■■ ■* ' 
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ancl ' document a ry # in ray op imion isor c appr opr into ly J us; t if loss’’ a • 
now trial In tto furtherance of justice and on newly discovered ; 
evidence.- This is^what X tod In mind when X said to the Cohort: 

at; xii^ 5 •/.-■■ ■■ : " ; '■"' ■■' : ';; : ■’ -'■■ ' ‘ ...; r '!, " ■; \ . : 

■ "Could X rua to . a etato^eat: so' that X don* t .' . 

./ sail under falsa! colors and mislead anybody / y-L ; 

■ ••'/. *! todvertcntly? X helievo when , all this Is put ' . ■ * ■ V'. 

tajethor and we caato out a case* to which this ^ \ 

■ "p liearlng Is primarily directed * in ‘the course of * y : 

; j '.•; so doing# if evidence Is developed# legal and . - - 

■ ! dy_y corape tent evidence# which fails within the realm ; : 

■ ; ' '"''p' o£ newly discovered evidence# and certainly, snoot " 

■ of this is newly* discovered# ‘and that evidence \y 

• v; buttresses th© aliht claimed and alluded to on the ■ - 
. ._■•■ trial# we are not foreclosed f rosa' coaling a snot ion - _ 

’• y-yy. for. a new trial on such grounds,, using tit is evidence ** 4 -' y. '• 

The- Court' replied, to p!as follows; ■■■■,!' ; \ V ' 

. *’ " w Ttoty was obvious whan you w©ro tallying ahauty'v . _ ; , v ’yy y : : -'‘ 

"Don* t those constitute buaineas records topf * -v*.' *-’■:• /'I : ’ 

‘ 1 in the usual course of hustoss ? 8 ■ £t was <^uito , ' P * ‘ 

► -■ ’ apparent^ to me what your point was* • * Ifou can . ; ‘pp- " 
saato any point! you wish# of course «. *?• • ( 111 ).' ■ ’■ . > v : ’v , 

■ , ,,-y. ;C* Court -.will recall \ttot'- tto ‘only . evidence connecting 

the defendant Eardaccio with. the : conspiracies' charged In th© . 

indictment the /testimony of \tto ‘ defendant • Calabrese who ■ 

said that to ‘met with :; tho dof atoa nts Esndaccioy Cirao end j 

MatsreXXi at- the* hoa-a; of- the iaat nam©d on -the evening of 4 . • . ’ - j 

February • &*• 1955 * * : A& the Court' of ‘Appeals ’ put it# / * Calabrese* & • | 

testimony ‘ indicated. that ‘ Randaccio arrived at HatareXli 9 s ' prior ■- j 

to about 8 s 3 G or\ 0 s 0 Q &« M,” It', developed upon th® trial, that •' .j 

the tom© of a friend of the 'defendant' Ea^dacoio was under i 

■ y : .. . - -y ' ■ . ' \ 

electronic sisxvei'ilanc^' and that ha .waa hoard to enter upon such | 

friend 0 s premises at ; 7 s 50 ,ln the averting » Xt v?as argued the § 

Government that the defendant slight have left these prom af t cr ! 

his arrival without those monitoring thO T eavesdropping device - ’ ' j 

' ' ’ ; - ' • ■- ’’! ■ , ’ i 

hearing him do so» Xt is submitted that thf& evidence dove loped 1 


Hirfhers In parenthes in throughout the affidavit refer to 
stenographic minutes of hearing held on &cg ust 27 and 
August 1969® ? 



s ■' 
1 

\ : 


could have been befard- the 


was to ascertain an^-bnc^ Randaceio's whereab outs at all tiiscs 


end’ t.o- enable the Gov^nmant to be Informed concerning bis 

"goings - and costings*' (|63) * ‘ ;'..'. ‘ *’• /V - '3T V^r'r 1 ' '. ' ; ' 

.V ' ^ *m& SVZZSBSC^ DBVSX^P3X>. US^7®23,. OH • 

,7 '■ * evidence ■ developed ..at- ;.. th© hearing- oh remand held •■' 

on August, 7- 27 -and •ivagus't- 28* ' 1969 "established .the .feet that;- ■ the . 
defend ant'Kaadaccio.; fe«jd. been wader tho constant ' survetUance of 
the F3X fioa ; at 'least: joomofcisa©- £si 1961- untll^'^OKsotlcne late In 
19 &S*- 7 'This. starve llia^ce- Included .. electronic eavesdropping - • 

various' places -.where tjho ■ defendant;, - was - In /the habit ' of going «* ’ : ':- 
Assohg these places, was the- homo ' -of ©na'-Dasr lana Grans at ' ’ 


51 Essex*' Stroot in the Cltv' ' of ’ Buffalo' 


.Glaser X/ & Was^bolc; « a 


• ; .£■■.. _--..$r. 


upon * . tli a ' hoar &ng * '■;, inc ljud ing ; tha t show ing a pa ttern ©£ conduct on 
•the part of tho defendant Riadaccio together with evidence 
demons tracing the; -exp^riso and acuteaess of the unitors (special 
eaployees lof the FBX) 'Wtronglv negatives such .Inference and that . 
If -'such evidenc© had bjeen available to the "defendant so that. it /■ ' • 

different outcome t of the case’.-’' 

would' have, resulted « . feho evidence developed for the first tlcao - v 

■i ; -V- ■ *'“7 -:•• - i. : ■ . : - - ■■-■: 1 

upon .the. hearing ©howsj that . the very purpose of the eavos dropping j 


special- epploye© of/tho FBX^ who on- .the evening of February 5 *'~: 

1965* was- : one of 'the. specie 1' " employees' monitoring, the eavesdropping 


device placed at. -the above address: . {X0&> 4 . testified that, the .; .. - ; ’ 
purpose of the ‘-surveillance,, Including eavesdropping * was 
f3 hn© wing where he (Ran^sccic) was' at -a particular times** (63) * . 
He said, that the hurvi ilia nee and- the eavesdropping ware - r -\- 

conducted; so - that ; the |fbx could feiow flt about his goings and ••• 
co^ilngs rf - his doings and bis. activities** . (53) « Kr» Wambold- sals! 

«v The\©venXng In ,qu^iioss« V : - 7 ’,- ,/. 





that It; his.. ^particular undertaking above . :r aXl- thingo in this 

investigation” _ t© knew when Ear.c^ccio . m ©&2&e* and fcho pxocalseo 

j V» 

®X> 51 Esse^ Strcst (632 « She witness said that Chat whit, 

bo R sat out/t© do® {63} o Ho sa.id that. he accurately recorded this 

' ! . 

iniorioation (63) *>.'- .. Xn^rt&ntly ? Hxr* Wasbold ssid tf - ' and Hjs&Sbit. A 
cor^ix£^Qd’ : ; him In hiss ©totemont* that he noticed that Handaccio •■ 
"follGwsd a v -pattcrn M in visiting .this place (64) © ■ £2r * Wate-old 
said.- that; Randacclo.'' f %pouX<3 cc&o around at; seven or oi^tt and ©toy 
until a ^little' after ijaidalgbt, ess ® rule”' . {64} « . -Ho repeated . 
that/ he got to ' teo^ . Eervdaccio® 3 ^ pattern of , conduct is* , that ; ‘ "’ 
regard ” (64) * ; Cbviouily* Eamscclo followed tbla pattern on the ■ 
evening ©5 • . 5*1 1965 wl^ii It Is '.cl a teed Joy the unc©rrcb©r«* 


atod, d ±©cr edit ed accomplice wibnes 


Iso ’ ols c whexo 


las'tLcSiing : "fit' - conepira.cyi ■olgUtr^ta'ilrty or 'nine '©°_cloc&; in 'the 


ovo^i^f e :^,3ao ibdfcibibjA*- Voi* 25, 
(ice) * ;./;;p v v.p i'V>V>VI-- -/; ‘ ••. . ;■; ’• • v 


tb© dato 5, 1065 


Eads lb It: '■ A> t ? ol* 25 <r the log for -Use da to -February 5$ 


the light o& . tliQ'l -©ib the special e^ployeoa of tfeo FH 

particularly, that oi . S&r * itfa&bold wfeo wags- saonltosring? ' the eaves* 


dropping .;e^alp5 aeyat tbo critical tine*' Ec was 


*C& c3w£ttt 1 


bad ;; w tho /^lightest Indication 5 ' or ^enythihg -to r*abo you {bis*} j 

think” that Ra^dacci© bad Xegt .t&w* prec&issos between 7 % 50 ohd ) 

12 a* clock when 'he ■ weat, - o^£^duty'7 ; -'’be .-would tove recorded It C10£S o* 
Any >'cXalm that Eandncclo might .h@ve .3L<&$cf; ..without Hr* Warbold® © | 

browing It not only Impugns the e^:f ic&ency* the cc^patosco and . ; 

: ' ■■ ■' i ‘ ■' ' ■ • ■ ' | 

the o^qporl^leo ol the ’FBI but dollar reality* I4r® W&teold. ©ala ■ ■ * 
that ' * ? e^?eric?icc' enobXoa you fellows (the special employe© : .‘ ? 

! . . * - I 

'f ' * 

sromitors} ' to listen ssfcosr© a ccura tely and ter tetar than tka iroat \ 
o£ uq would ft wte a‘“^adlo» or television lo turned ou - {COY* r " | 
the' subject: ©£ .a chaired c-^ortioo' and Ability to O " 7 s c 


was stoutly corroborated - by ^paclai c^lowa 


«*»' «aso ' 




i 


* Xr^porttot ■ It. to to note that at. X2e24 o*cX©cb ©n the 
nor nine? ©£ Fobrua^' 6i X965 fc.lt©" log reads bol loved out;* 

BG novtog,, around , washes a couple o£ dtohe © or glascos^ etc* €? 

•' s ' ' i 

Everyone ©£ . fcho special enployeo© nonitortog the eavesdropping 

. ■ r ■■''■ I 

device at; 5X B^sox-' Street wb© wasr ached about- it; &ato that whea* 
over-' tboro 'was evoh a | jbeltor thst bod Xe£fc t&© proslceo ’’ 
such fact bo -noted {see, for exapplo, . 1459, 'XXOjl ' t , , v . . p i.V- y 

Despite the feet 7 that; tac saonitora could hoar th^ 'cat. acouw 
end the deg barh obovb .• tbe^teXevXolo^. as well a# doors opening ; - 
end '.closing and despite tlie fact fch&t: #Sr* WesfhoXd* the epoetoX 


esg>Zc>Y©©;'- bed no' belief that Handacclo left fch© prsaisoc . t&7) 
the fragmentary evidence before 'to* was eXXowed 

to ^Xrtd bovend a-, roaop^able doubt that be did® ConcXtseXve on 
the -sub jeefc' would bo the feet that xeben Randaccio dXfv leave 
early to .' fcbo . 6 # X 96 S* bo waa hoard ~b©~~t©~#© ; 

" feXXo^tog ‘ fcetotoohy ©f ^ Mr « . tVa^ioXd perfcatotogr to' the X©9? / ‘ / 
dor the '©airly roads 'to ‘part as doXX©wa« , -v .;- *. •-•■ *•) '• ,-■:"/ 


a <Q* 


-V.fW' 

■ V £* 

|Va & ; 

; : :Q» 
v A» 

; •' * ’ G * ' 


• W<aX£*’ It appears . toons the fc£ui$; Er 0 ;.",. * ■ 

frjolsb overheard the conversation arouad • ,• 

X2sX6 whoa l^tmdsccio hegtoing ■ to leave* ’’ -' 
that . Is .©» :ttee earlv Isom'lng ©£ the 6 to* .right? 

According to &lro.Tfeltoto . log* • ves ft; .: * ■ ;. 

ire could -boar blsa apparently tbrougb toe ; : ' ,.'■ 
television* rights y ; r -;-.:'. y ; ; y, : , •; v .'■ • ■ . . - y : y ;:. ^ •. ^ 

. It -is© etates toor© «. . ; •■• ; ’ ; y ; . .. ' , j .• : ; ; ; ; . -j • • ;■'■■■•• 

Could bonsr ;bto »2^Xtogr? . 

■ Xo' wSaat. it. aava»'i- ' ■:’ • '■ : ' t : - ■ • ^ i 


i logo : ore ' clalncd' you ' t© to '-..y' • 

"V.- ' .■••;> tbo' or d toady coureo of' .and Xt, to: 

: i/:yto. -.tho ordinary course of tiasc you %?«?©*'- : ; • 

: then engage^ to to v '"i-' ; , .. ••‘. 




C 68 „ : m X :. 


o ^ 


7 T 


1 



5 


•i ' 


Spccisl^ Richard R* Welsh* who On occasions hoard 

Hasidaccio . leave < testified to. such occasions In part 23 follows 

/t'- . IV Q *•;•'■ Well, ■ did you record -the fact' -that; 'Hr * *,^ ' \ .’- 

’ : -‘?..Randacclo ■ said goodnight?.' / ; .... .. •••:; ' . V 


;:..' ; ires • > 




*«*■«' 




,/; v , ■ R Q* .. r-H , Did those*.', things; relate to . tha investigation? 

Yes. ; fv. ^y/'^ - V - ■ ■ '■ '; v. c. ; ... : ‘ ?'■■>;’' ’;w" '■ 

O® '/.Because "you ..wanted to hhew whoro ’ ha was and "7 
* '-r. y-wha t ho '. was. right? ■ -v 7 - '.-7' ; 7v v .r. 7 - 


: -?\ * 
* * ( r * ’ . 

7 . 0 * 
- A. 


■X wanted to- furnish that * information on' the "'. 
log. . ;..v- : . .; : J7'. ;y. ; -,7^ ■: : -,v/. r .... 


■Yes* / So one | of" the purposes was to-.enable' •/ 
you .to. tell ^hero ho was* what; ha was ''doing? '• X 

Y^a. w :/,', £33, 345:/-, / ' 7 77 : '777 


;,r • 5, .7 So ‘ It;' is.' clear frea the ..log 'and from the tostisaony of"; 
the special esployeas that Esnciaccio- was' hoar <3 to ccsaa to . 

51 Esse^. street: at 7 s SO in the*. evening on' February 7 S* 10-35 and ; 
heard at ,24 minutes' after midnight whpn Darlene Grana ashod If •. 
he vas 'going to: call' her in the .as he was preparing to* 

leave* 'At';12s24 j tho report^; n FE Relieved out.”'.-' 7 * 

Furthorsaore, 'as; special employee WtrohoXd 'test If iedaV • ‘ ‘ • - ■.; 

... /’ n G •;*'/'* ^hose" logs aafo for. the'. intended purpose of - '■ '* t •- :■'■■/- 

."■'•V . .;■ reliance thereon by the ; FBX». ar©a°t, they, ■>..-, ■ 

• -y»>. • ;-• and the .' Cover nsaanf? 

•_* A. « ■ . yes ,j sir q V-' " ; 

.* . : '. ' Q+ For -accuracy 

' A ♦';■■•; sir* v r \ j/'- . ‘‘ ‘ r • ’ 7 .- ' . '■* 7 ' ; " 7 

Q+ ■ . And , the trutli of what they ref Xeot? • -V ; ; .‘7 
AV ; > 7 ¥as f sir**Vf;. ( 70 ) *> :. 7/'\7 -: 7 ; v v : '• • \ ; ’ 


i a nci corr« 3 ctno ss ? "•* 


h 


‘ .2 have had an • analysis ssade of the. .logs which vera 

‘ } • ■ 

turned over and; it is reported that such analysis shows that 
Eaadaccio. customarily ^pont his Friday nights** at 51 S assess 


>» 1 


* Fsbirsary S 4 XSS 3 . was la Friday 


<S. 





. . -v 

i ' v 


$ 

i 


The . analysis of: tb© logs sho w that h® ' v;ac there 122 Friday nights 
during the period that; the place was under electronic aisrvoilla^ccj 
The logs • ©‘how ' thatF'ho { usually stayed until midnight or shortly 
thereafter* r consider the fact that he was following a pattern 
of conduct on the ' night- when It. Is claimed he was at Kataroili’a 
house to he Important L ,; This fact could not have boon established 
until, the ovidenco : wah obtained on the bearings on imgust. 27 
and August 23 h 1969, ‘ : ! x*±&e**iso,- the evidence of the ability of ‘ '•/ 
the ssohitors .to hear above 'the - television sound the mo voraento 
in the house and-, the Entrances upon and the departures' fresa the . 
premises tould not he established before the 'evidence was ' 
developed ‘upon the 'hearing* : v.- : . --v -, • w 

;'. *•• .\- f, Upon the; tr'ial the -Government did.-, not admit the 
•illegality of:; the eavesdropping in question (see. transcript of 
' trial • record , '1917:. eti # .5q><£*) o / 1a. an attempt to meet the situation 
presented, at' th©' trial and: doing ,th^ best he could with loga 
for the- limited period only available to him trial ■ couasol 
'entered / Into a... stipulation which,.; ia^tha light of tha newly 
discovered evidence, Icild not give, the defendant the full 


•advantage of .the’ -cixcumstancec^; : The stipulation docs not reveal 
.tli® ’■ 'fact- thatb the alibi witnesses. w®y© apeci^l employees of tho- 
FBl'upr the fact '".that Benda ccio was beard smavrChling above the 
television shortly •• a iter 2.2$ CO o a cXoch, when tio-i friend aehad ■ 


him ^Are. you going ‘to call me 'la th© corning? 


Imports ntly , 


‘the stipulation, .does! not reveal . the : fact. -that after this 

: statement tho special agent recorded the following^ bol laved 

:; ' : ] “ 

■out” ... Without attest ting 'to reiterate earlier portions of this 

: , * •' ■ " J • • *■ ‘ ■ j : ,- ■■ ' 

affidavit, X call- attention to. the fact -that tho stipulation 
did not "reveal the' fact that, the -whole purpose of the eavcs«* •’ 
..dropping wan "to 2ch©W v^ero; Banda ccio was at a particular time 
and that ouch eavesdropping conducted ©o that tho FBI 



would hnow n about his Igoimgs and comings, his doi ngs and his 

'• ' ; 1 ' 

■ ' •. i 

activities” (63) «• ■ The jury; was completely un Inf orraed that there 
existed a. /record made jin the ordinary course of lousiness of the' 
FBI froa which : it could infer that. Randsccio was elsewhere at ■ 
tho tioQ 'Calabrese places him at a conference nine— tenths 
of ahilovaway in whldh it is claimed, the' conspiracy was hatched 

" : *■ v ; The evidence that Randaccio was following, a pattern 
of conduct- with respect to his presence' at 51 -Essax street from 


early in the evening until shortly after midnight in the fora-of 
FBI iogs/Jand the fact -’that the. 'electronic survaillanco, ' 
including;, the tv at ' 51;2aeo:c street/ was to enable the * FBX to len ow_ 
where Randaccio ;Wa8 at -tar particular time and - to - be informed ; -> 
” about"’ his' -goings" -and]. comings;' 'his-doings''- and his. activities” :• 
'rather ' than. ' merely '-for the ’■ purpose . of overhearing _ conversations ■ 
which/might be; of; .interest to the Government , -was. -.first developed 
upon-'tha hearings on August- 27' and : -August 28, 1969* -It was at 
the^e hearings; that 'the _ Government’ conceded- "the'- trespassory 
and a illega 1 chara cter I of : the ea vesdropp ing * . - ' The . evidence thus 
far alluded to; in : _thls ■ af fidavlt-' is/ ■: In my opinion,' bo sseterial 
that it will, probably ; produce .'a different '.verdict -if ’& new trial ' 
is granted* ■■ The "ay idenco particularly referred 'to is not 
cumulative - ; only but independently probative ; of tho- fact that 
Randaccio- was elsewhere' at the tise the alleged conspiracies 
-ware being ; formed * | ./:> /;■ 

• ' s * This' ..affidavit , is made: by me ‘ and . not Toy the defendant • 

because 'the defendant 'is* as X am informed and believe. 


incarcerated in’ a. Fedpral prison- in’ a' state ' remote * from the 
county in which ! livj© and have, my office* Furthermore* it . 
X ’who - ' have examined the logs oh -which' great relioac 


K0* 
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STATE OF NEW YORK 


:;r 


COUNTY OF 




SS. J 


(AFFIDAVIT OF SERVICE BY HAIL, 


aa: on toe ... 


„ : , being duly sworn, deposes and says that ... 

Jhn--attorney for the above named — h 

day of .... 1 IS....... , he served the withifk - — — 


upon „ 

the attorney.... for the above-named 


by depositing a true copy of the same sectn*ely"ehclosed in a postpaid wrapper in the Post- 0 fftce^-a" Branch' Post-Ol « * < 

— a Post-Office Box regularly maintained by the United States Government at .„ — 

in said County of .... h.. — ;! — i.~ .■ directed to said attorney...... for the .... - 

-t - ~ ........ N. YJ, that being the address within the State designated by h- I for ih. 

purpose upon the preceding- papers in this action, or the place where ........he then kept an office between which pine--. 

there then was .and 'now is a regular communication by mail. . / 1 ’ : * ; . ( 

Deponent is over the age of years. ; ; , V ■ - v 

Sworn to before me, this-..h ' . : - - f 


Notary Public t Erie County % N. Y. I 


Commissioner, of Deeds t Buffalo, jV. Y, 


STATE OF NEW YORK 
COUNTY OF ....... 




ss. 


(AFFIDAVIT OF PEHSO^.lL KEUVK: 


: .U '......being duly sworn, deposes and says that ...he served the \v i • 

_ — i ^.a.t the following times and places,' viz.: ^ : 

by d blvering to and leaving with i. perse- fly a true copy thereof, and dcpn,.. ; ;u further uu> 

..he knew the person .... so served -to bo the; same person mentioned and described In the said 

as ......m therein, and that at the times of making such services deponent v. r.; oyer Tver/ b 

yea... of age and that cnid defendant at the time of service was not- actively engaged in military service* 

.,-n to bt.forc " ... h.„ 


• : 19 ..... at 

J : 19 at 


A 



,h.:V, 7 - 10-6 3 ) 


(Mount Clipping in Space 3aiow) 


y {?> $ Si £ 

living do $ i.fi W I 


-S' r-A 0* fyj? F9/&h } 

I I U> 

8 ' ■ ' -, ' .; 
r $&i w 'e . ^ ' -r ' ^«5j ^ 

si.fi c?£f i ’■ , i 


Prove. A 


' fix . !'■ Q *5 ■ ° 
* ££ ft n 

iT%Ih Lio 


^ jl ' ^ ~ ^ ^ ^ ^ 


An alleg::.. If bffa'lo M^via .figure now serving a 20- 
year term applied for a new trial Tuesday in Federal. 
Court oec ; ase tue record of FBI eavesdropping on. him 
reportedly shows'll e was 'elsewhere when the 'plans were ! 
'made for Lee crime. ■ ; *v/~ : ““"“w " 

Frederic $ G. Warulaecdo, 61, j home of a co-dfifendant, Pas-i 
ranged in ISG3 Ssnata hearings i nuam Naterelli, 3$/ of 30 Man- | 
as this ar>;;'s No. e Co/.- Nowm: Chester PI., the evening of Frig, 
.figure, was cor* view d • ICC of j day, -Feb. b t 1955. . W j 

conspiracy with four others to | But the logs showed that Ran-' 
commit svo California robberies, daccic “was" heard to enter upon 
His u \ a r n e y, Frank G. such "friend’s premises at 7:50 
WaiohR* ilbhCt: si Tuesday that PM" on Esse:*: Sc. Mr, Ralchle 
he has found naw evidence after states. -■ 

.examk the recordings of FBI J Tt was argued by the gov-, 
■electronic surveillances,., turned ernment that the defendant 
over tc him 'hud August by or,- might have left those premises 
der of the U. S. Supreme Court, after his arrival without those 
1 The loss recorded 'sounds monitoring, the eavesdropping, 
ir.icktd un’hy 3’. -hidden micro- device hearing him,” the attor- j 
i phono -J bl Essex' Sr../,whore. ne F states/ _■ . 

jRandaccio visited a 'woman wry- The FBI agents said they 'did' 1 } 


fo/m , S^" J testizn.ony ■ that. Ran- i as well a 
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SAC, Buffalo (92-174) 


12-4-69 


Director, FBI (92-3972) 


FRED G.^^DACCIO, 
AR - HOBBS ACT 


ET AL. 


Reurlet of 10-10-69. 

Advise by return mail the status of the disclosure 
hearings concerning Randaccio and Natarelli, including a 
summary of any pertinent, available information. 

Also advise concerning the status and any pertinent 
information as to the motion filed in U. S. District Court, 
a copy of which was forwarded to the Bureau by relet. 


MAILED 21 

DEC 4 -1969 

COMM-FBI 


Tolson 



Tele. Room 
Holmes 
Gandy 
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UNITED STATES 

Memorandum, 




RNMENT 


TO : DIRECTOR, \ FBI (92-3972) 



date: 12/8/69 


from : 
subject: 

VC 


SAC 



■UFF 


0 (92-174) (P) 


FRED G. RANDACCIO 
ET AL 

AR - HOBBS ACT 
(00: BUFFALO) 


Re Bureau letter, 12/4/69. 

Enclosed for the Bureau is one xeroxed copy of 
a "Memorandum in Opposition to Defendant's Motion For a 
New Trial" submitted to the United States District Court, 
Buffalo, N.Y. , by the Government. 


As the Bureau was previously advised by Buffalo 
airtel dated 9/4/69, the disclosure hearings relative to 
captioned individual were held in United States District 
Court, Buffalo, on 8/27/69 and 8/28/69. These disclosure 
hearings were concluded on the latter date. Motion by 
Defense Attorneys for a new trial was submitted to the 
Bureau by Buffalo airtel dated IO/IO/69. 


to United States 


District Judge JOHN 0. HENDERSON, the trial judge 'in this 
matter, advised on 12/8/69 that no decision relative to 
the disclos ure heari ngs has been made by the judge as of 
this date. I 1 advised that it is contemplated that 

a decision will be rendered during the month of December, 
1969 and that this decision has been delayed pending 
receipt of the trial record currently in the possession 
of the United States Supreme Court. He stated that a 
request has been made for the trial record and that it 
is expected they will be fqfrwarded to United States 
District Court, Buffalo, wi&hin the immediate future. 


1 J- Bureau (Enc - 
- Buffalo 
GRM: ceb 
( 2 ) 




BEClS^i 



Jo 6 
b7C 



Buy U.S. Savings Bonds Regularly on the Payroll Savings Plan 




UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


THE UNITED STATES OF AMERICA 

v. 

FREDERICO G. RANDACCIO 


MEMORANDUM IN OPPOSITION TO DEFENDANT T S 
^ MOTION FOR A NEW TRIAL 

STATEMENT 

The *brial of* FREDERICO G. RANDACCIO on charges of violating- 
18 U.S.C. 1951 and 371 commenced on October 26, 1967, in United States 
District Court, Buffalo, New York. Approximately ten days prior, to the 
commencement of the trial, the Government turned over to counsel for 
Defendant FREDERICO G. RANDACCIO copies of all the transcripts of all 
conversations which were monitored during the month of February 1965, - 
in the apartment of Darlene Grann, 51 Essex Street, Buffalo, New York. 

This would include the electronic surveillance log which shows that 
FREDERICO G. RANDACCIO was overheard at Darlene Grann 1 s apartment at 
7:50 p.m. on the evening of February 5, 1965, the night of the meeting at 
Natarelli* s house between FREDERICO G. RANDACCIO, Pasquale Natarelli, 

Stephen Cino and Pascal Calabrese. 

The electronic eavesdropping device at Darlene Grann 1 s apartment 
at 51 Essex' Street, Buffalo, New York, was monitored during the evening 
of February 5, 1965, by Clair V. Wambold, a special employee of the Federal 
Bureau of Investigation. Mr. Wambold went off duty at midnight that evening 
and Richard R. Walsh, another special employee of the Federal Bureau of 
Investigation, assumed the duty of monitoring the device at Darlene Grann 1 s 
apartment . 

On November 9, 1967, counsel for FREDERICO G. RANDACCIO, Herald P 
Fahringer, Jr., examined Clair V. Wambold and Richard R. Walsh, under oath, 
outside of the Court, concerning their monitoring activities of Darlene 
Grann 1 s apartment. Those depositions are attached to this memorandum ■ 
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as Exhibits (A) and (B). From a reading of* those' depositions Mr. Fahringer 
established From his examination of* Mr. Wambold and Mr. Walsh that: 

(1) in February 1965, monitoring electronic eaves- 
dropping equipment was their. Full-time duty; / 

(2) they had performed this type of work for some 
period of time; 

(3) they heard footsteps on the stairs leading to 

Darlene Grann r s apartment on occasions; "V V 

\, ■ 

( 4 ) they heard the door to Darlene Grann* s apartment 

open and close on occasions; , f 

(5) they heard movement in Darlene Grann* s apartment .. j 

on occasions; 

(6) they heard the cat in Darlene Grann* s apartment 
on occasions; 

(7) they heard water running in the bathroom of 
Darlene Grann *s apartment on occasions; 

(8) from experience, when the television was on loud, - 
they were sometimes able to hear movement of 
persons ^ within the apartment; 

(9) throughout the month of February 1965, there were 
a number . of incidents reflected in the logs, while 
the television was on loud, that they were able to 
hear FREDERIC 0 G. RANDACCIO talking to Darlene 
Grann; and 

(10) if they had any reason to believe that someone left 
the apartment while they were monitoring, an entry 
would be made in the log that, ” I believe they 
have left.” 

Thereafter, a stipulation was entered into between counsel for 
FREDERICO G. RANDACCIO and the Government. This stipulation was transmitted 
to the jury in the following form: 
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The government and •the defendant, Frederic© 

Randacoio stipulate that on February 5, 196 5, a 
. witness, who is not being called to testify, was 
in a position to overhear, but not see, certain 
activities in an apartment in the City of Buffalo. 

That apartment, occupied by a person who is not a 
defendant in this case, is located approximately 
nine-tenths of a mile from 6 0 Manchester Place 
/Natarelli 1 s address/. At 7:50 P.M. on that evening, 

Frederics Eandaccio was heard arriving at the 
apartment and talking to the occupant of that 
apartment. The TV, which had been turned on, was 
then turned up louder. Continuous loud TV ensued 
for the balance of the evening, during which no 
other sound, movement or conversation was heard 
indicating whether Frederico Eandaccio remained or 
left the premises. 

The United States Court of Appeals for the Second Circuit, in 
commenting on the alibi defense supposedly raised by the February 5, 1965, 
log stated: 


. . . The alibi offered was far from compelling. 

Calabrese 1 s testimony indicated that Eandaccio • -5 

arrived at Natarelli 1 s place at about 8:30 or 

9:00 p.m. There is nothing in Calabrese 1 s story 

which is inconsistent with Eandaccio 1 s being nine- 

tenths of a mile away at 7:50. ( United State s v. 

Caci, (2nd Cir. 1968), 401 F. 2d 664, 670). 

On March 24 , 1969, the Supreme Court of the United States in 
the Giordano ease remanded this case for further proceedings. The question 
to be resolved on remand is whether the evidence against FREDERICO G. 

EANDACCIO grew out of his illegally overheard conversations or conversations 
occurring on his premises. Counsel for the Defendant, FREDERICO G. EANDACCIO, 
in the hearing which was held on August 27 and 28, 1969, and in his motion 
papers sworn to on October 3, 1969, indicated that in his opinion the 
evidence developed at the hearing, both oral and documentary, more appro- 
priately justifies a new trial on newly discovered evidence, and not as the 
result of any of the evidence being 11 tainted 11 as a result of illegal, electronic - 
eavesdropping. Therefore, it is the Government 1 s position ' that the question 
of t? taint 11 is now resolved. That is, no evidence against FREDERICO G. 

EANDACCIO grew out of , his illegally overheard conversations or conversations 
occurring on his premises. ' • - 



A 11101:1011 lor a new ‘trial on grounds ol newly discovered 


evidence must meet: the lollowing requirements: 

(1) it must appear Irom motion that evidence relied 
on is, in lact, "newly discovered evidence", that 
is, discovered alter trial; 

(2) motion must allege lacts Irom which the Court may 
inler diligence on part ol movant; 

(3) evidence relied on must not be merely cumulative 

or impeaching; . 

(A) must be material to issue involved; and 

(5) must be such as, on new trial, will probably 
produce acquittal* 

Pitt v. United States (C*A. Alaska 1939) , 263 F. 2d 808, cert, 
denied * 79 S. Ct. 1438, 360 U.S. 919, 3 L. Ed. 2d 1533, reh. denied * 

SO S* Ct. AS, 361 U.S. 857, A L. Ed* 2d 97; United States v. On Lee (C.A. N.Y 
1953), 201 F. 2d 722, cert* denied * 73 S. Ct. 798, 3A5 U.S. 936, 97 L. Ed. 
136A. 

Xt is clear that the inlormation relied upon by counsel lor 
FREDERIC 0 G. RANDACCIO does not meet the requirements ol "newly discovered 
evidence". The electronic surveillance logs Irom Darlene Grann T s apartment 
lor February 5 and 6, 1965, as well as the rest ol February 1965, were, 
provided to counsel lor FREDERICO G. RANDACCIO prior to the trial. Counsel 
had the opportunity to examine Hr. Wambold and Mr. Walsh under oath on 
November 9, 196 7. At that time, counsel lor FREDERICO G. RANDACCIO developed 
the same inlormation Irom Mr. Wambold and Mr. Walsh as was developed in the , 
hearing ol August 27 and 28, 1969. Also, counsel lor FREDERICO G. RANDACCIO . 
in his papers emphasizes that the electronic surveillance logs Irom Darlene 
; Grann*s apartment Irom 1961 to 1965 established a pattern ol conduct oh the 
part ol FREDERICO G. RANDACCIO as to the time ol his usual arrival and 



